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Richard C. Gust ("M. Gust" or "claimant"), a class
menber under the Diet Drug Nationw de Cl ass Action Settl enment
Agreenent ("Settlenment Agreenent”) with Weth,! seeks benefits
fromthe AHP Settlenent Trust ("Trust"). Based on the record
devel oped in the show cause process, we nust determ ne whet her
cl ai mant has denonstrated a reasonabl e nedi cal basis to support

his claimfor Matrix Conpensation Benefits ("Matrix Benefits").?

1. Prior to March 11, 2002, Weth was known as Anerican Hone
Product s Cor porati on.

2. Matrix Benefits are paid according to two benefit matrices
(Matrix "A" and Matrix "B"), which generally classify claimnts
for conpensation purposes based upon the severity of their
medi cal conditions, their ages when they are diagnosed, and the
presence of other nedical conditions that al so may have caused or
contributed to a claimant's val vul ar heart disease ("VHD'). See
Settlenment Agreenent 88 IV.B.2.b. & I1V.B.2.d.(1)-(2). Matrix A1
descri bes the conpensation available to Diet Drug Recipients with
serious VHD who took the drugs for 61 days or |onger and who did
(conti nued. ..)



To seek Matrix Benefits, a claimant nust first submt a
conpleted G een Formto the Trust. The G een Form consists of
three parts. Part | of the G een Formis to be conpleted by the
claimant or the claimant's representative. Part Il is to be
conpleted by the claimant's attesting physician, who nust answer
a series of questions concerning the claimnt's nedical condition
that correlate to the Matrix criteria set forth in the Settl enent
Agreenent. Finally, Part Ill is to be conpleted by the
claimant's attorney if he or she is represented.

In May 2003, clainmant submtted a conpleted G een Form
to the Trust signed by his attesting physician, Stephen Raskin,
MD., F.A . C.C. Based on an echocardi ogram dated Septenber 9,
2002, Dr. Raskin attested in Part Il of M. Gust's G een Form
that claimant suffered fromnoderate mtral regurgitation and an
abnormal left atrial dinmension. Dr. Raskin also attested that
cl ai mant' s echocardi ogram did not reveal the presence of mtral
val ve prol apse, which is a reduction factor that would require
t he paynment of benefits on Matrix B-1. See Settlenent Agreenent

§ 1V.B.2.d.(2)(c)ii)b).

2(...continued)

not have any of the alternative causes of VHD that nade the B
matrices applicable. In contrast, Matrix B-1 outlines the
conpensation available to Diet Drug Recipients with serious VHD
who were registered as having only mld mtral regurgitation by
the cl ose of the Screening Period, or who took the drugs for 60
days or less, or who had factors that would make it difficult for
themto prove that their VHD was caused solely by the use of

t hese di et drugs.
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The report for clainmnt's echocardi ogram states that
t he echocardiogramrevealed "[n]ild mtral valve prol apse.™
Mtral valve prolapse is defined as:

[ A] condition where (a) the echocardi ogram

vi deo tape or disk includes the parasternal

| ong axis view and (b) that echocardi ographic

vi ew shows di spl acenent of one or both mtral

| eafl ets >2mm above the atrial-ventricul ar

border during systole, and >5nm | eafl et

t hi ckeni ng during diastole, as determ ned by

a Board - Certified Cardiol ogi st.
Settlenent Agreement 8 1.39. The Trust concedes that claimnt is
entitled to Level Il Matrix Benefits. Therefore, the only issue
is whether there is a reasonable nedical basis for the attesting
physician's finding that clainmnt did not have mtral valve
prol apse. If paid on Matrix A-1, clainmant would be entitled to
benefits in the amount of $462, 103.3

In July 2005, the Trust forwarded the claimfor review
by Noyan Gokce, M D., one of its auditing cardiologists. In
audit, Dr. Gokce concluded that there was no reasonabl e nedi ca
basis for Dr. Raskin's finding that clainmnt did not have mtra
val ve prol apse concl uding that:

The mtral val ve appears nmyxomatous and there

is evidence of mtral valve prolapse. The

finding of mtral valve prolapse is also

acknow edged in the attesting cardiologist's
echo report in the nedical records.

3. Under the Settlement Agreenent, a claimant is entitled to
Level 1l benefits for danage to the mtral valve if he or she is
di agnosed with noderate or severe mtral regurgitation and one of
five conplicating factors delineated in the Settlenent Agreenent.
See Settlement Agreenent 8 I V.B.2.c.(2)(b).
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Based on Dr. Gokce's diagnosis of mtral valve
prol apse, the Trust issued a post-audit determ nation that M.
Gust was entitled only to Matrix B-1, Level |l benefits.
Pursuant to the Rules for the Audit of Matrix Conpensation C ains
("Audit Rules"), claimant contested this adverse determ nation.?
In contest, claimnt argued that there was a reasonabl e nedi cal
basis for the attesting physician's finding that clainmant did not
have mtral valve prolapse as defined in the Settl enent
Agreenment. In support, clainmant submtted a Declaration from Dr.
Raski n, who re-reviewed claimant's echocardi ogram and opi ned, in
rel evant part, as follows:

In patients without mtral valve prol apse (as
defined in the Geen Form) mld mtral valve
t hi ckening and m | d posterior systolic

di spl acenent of the mtral valve may be seen
as in Richard GQust's case. This apparent
posterior displacenent of the mtral valve
may be normal, especially in the apical views
and is a common reason for the fal se positive
di agnosis of mtral valve prolapse. A nornal
mtral valve has a "saddl e-shape" or
"hyper bol i ¢ parabol oi d* shape and failure to
appreci ate the "echocardi ographi c" appear ance
of the mtral valve's unique geonetry is
suggested by the previous echo
interpretations. In addition, the degree of
t hi ckening of the mtral valve is mninml and
clearly does not reach the degree required by
the Freed et al., definition. Harnonic
imaging is commonly used in contenporary
echocardi ol ogy and sone limtations inposed

4. Cains placed into audit on or before Decenber 1, 2002 are
governed by the Policies and Procedures for Audit and Di sposition
of Matrix Conpensation Clains in Audit, as approved in PTO No.
2457 (May 31, 2002). dainms placed into audit after Decenber 1
2002 are governed by the Audit Rules, as approved in PTO No. 2807
(Mar. 26, 2003). There is no dispute that the Audit Rul es
contained in PTO No. 2807 apply to M. CGust's claim
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by the use of harnonics may result in axial

bl urring and apparent over-estinmation of

i mge thickness. Nevertheless, the

definition used by Freed and her Fram ngham

i nvestigators appropriately set the degree of

mtral thickening at >5mm a degree not

present in the Gust study.

Accordingly, | respectfully disagree with the

Auditor's Opinion that the Septenber 9, 2002,

echocar di ogram upon which Richard Gust's

G een Formis based, reveals mtral valve

prol apse as defined in the Geen Form It is

my opinion that there is insufficient

evi dence for a diagnosis of mtral valve

pr ol apse.
Cl ai mant argued, therefore, that he was entitled to Matrix A-1,
Level 11 benefits.

The Trust then issued a final post-audit determ nation,
again determning that M. GQust was only entitled to Matrix B-1,
Level 1l benefits. Caimant disputed this final determ nation and
requested that the claimproceed to the show cause process
established in the Settlenent Agreenent. See Settlenent
Agreenent 8§ VI.E. 7; PTO No. 2807, Audit Rule 18(c). The Trust
then applied to the court for issuance of an Order to show cause
why M. Qust's claimshould be paid. On January 12, 2006, we
i ssued an Order to show cause and referred the matter to the
Speci al Master for further proceedings. See PTO No. 5940
(Jan. 12, 2006).

Once the matter was referred to the Special Master, the
Trust submitted its statement of the case and supporting
docunentation. Caimant then served a response upon the Speci al

Master. The Trust submitted a reply on April 6, 2006. The Show



Cause Record is now before the court for final determ nation
See Audit Rul e 35.

The issue presented for resolution of this claimis
whet her claimant has met his burden in proving that there is a
reasonabl e nedi cal basis for the attesting physician's finding
that he does not have mitral valve prol apse as defined in the
Settlement Agreenent. See id. Rule 24. Utimtely, if we
determ ne that there was no reasonabl e nedical basis for the
answer in claimant's G een Formthat is at issue, we nust affirm
the Trust's final determ nation and may grant such other relief
as deened appropriate. See id. Rule 38(a). |If, on the other
hand, we determ ne that there was a reasonabl e nmedi cal basis for
the answer, we nust enter an Order directing the Trust to pay the
claimin accordance with the Settlenment Agreenent. See id. Rule
38(b).

In support of his claim M. Qust argues that he has
establ i shed a reasonabl e nedical basis for the attesting
physi cian's finding that he does not have mtral valve prol apse
as defined in the Settlenment Agreenent. In response, the Trust
argues that claimant failed to establish a reasonabl e nedi ca
basis for his claimbecause Dr. Raskin did not rebut the auditing
cardiologist's finding of mtral valve prolapse or the statenent
on the report of claimnt's echocardiogramas to mtral valve
pr ol apse.

After reviewing the entire Show Cause Record, we find

the Trust's argunments without nerit. The Settl enent Agreenent
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requires that a claimfor benefits be reduced to Matrix B-1 if
certain nedical conditions are present. See Settlenment Agreenent
§IV.B.2.d. In claimant's case, his mtral valve claimnust be
reduced to Matrix B-1 if he has mtral valve prol apse, as that
condition is defined in the Settlenent Agreenment. See Settlenent

Agreenent 8 1.39; see also id. 8 1V.B.2.d.(2)(c)ii)b). As noted

above, mtral valve prol apse is defined as:

[ A] condition where (a) the echocardi ogram

vi deo tape or disk includes the parasternal

| ong axis view and (b) that echocardi ographic

vi ew shows di spl acenent of one or both mtral

| eafl ets >2mm above the atrial-ventricul ar

border during systole, and >5nm | eafl et

t hi ckeni ng during diastole, as determ ned by

a Board - Certified Cardiol ogi st.

Settl enent Agreenment § |.39.

Cl aimant has satisfied his burden in establishing that
there was a reasonabl e nedical basis for his attesting
physician's finding that he did not have mtral valve prol apse.
Unli ke other reduction factors (e.g. mtral annul ar
calcification), the Settlenent Agreenent sets forth a specific
nmeasur enent regardi ng whet her the presence of mtral valve
prol apse requires paynent of reduced benefits on Matrix B-1. 1In
support of its position that claimant should be paid reduced
Matrix Benefits, the Trust relies on its auditing cardiologist's
conclusion. This conclusion, however, does not support the
Trust's position because the auditing cardiologist's finding is
far from concl usive because it nerely states that "there is

evi dence of mtral valve prol apse.”



Even nore significantly, to reduce the paynent of a
mtral valve claimbased on a finding of mtral valve prol apse,
the Settlenent Agreenent explicitly requires that the parasternal
| ong axis view show a di spl acenent of one or both mtral leaflets
greater than 2 mllimeters above the atrial-ventricul ar border
during systole, and greater than 5 mllinmeters |eaflet thickening
during diastole. See Settlenent Agreenent 8 |.39. The auditing
cardi ol ogi st did not reach these two conclusions. |ndeed, the
audi ting cardi ol ogist nmerely concluded that "there is evidence of
mtral valve prolapse.” The auditing cardiol ogist did not
determ ne separately whether claimant's level of mtral valve
prol apse exceeded the required 2 millineters in systole and 5
millinmeters in diastole. See PTO No. 7327 (July 24, 2007).

In contrast, Dr. Raskin, who re-reviewed claimant's
echocardiogramin light of the auditing cardiologist's findings,
determ ned that claimant's echocardi ogram did not reveal mtra
val ve prol apse as defined in the Settlenent Agreenent.?®
Specifically, Dr. Raskin concluded that "the definition used by
Freed and her Fram nghaminvestigators appropriately set the
degree of mtral thickening at >5 nm a degree not present in the
GQust study."” Despite an opportunity to do so, the Trust never

contested this determ nation of the attesting physician.

5. As noted by claimant, the definition of mtral valve prol apse
contained in the Settlenent Agreenment referenced the foll ow ng
article: Lisa A Freed, et al., Prevalence and Cinical Qutcones
of Mtral Valve Prolapse, 341 New Eng. J. Med. 1, 2 (1999). See
Settl enent Agreenment, 8 |.39.
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Accordingly, the Trust's determnation that there is no
reasonabl e basis for finding that claimant dos not have mtral
val ve prol apse i s erroneous.

In support of its denial, the Trust also relies on the
report of claimnt's Septenber 9, 2002 echocardi ogram The
echocardi ogram report noted that there was "[njild mtral valve
prol apse.” The echocardi ogramreport, however, does not support
the Trust's denial as, again, it does not reflect the necessary
speci fic measurenent of the amobunt of mitral val ve prol apse
required to reduce a claimfor Matrix benefits to Matrix B-1. On
this basis as well, we find that claimant has established a
reasonabl e nedical basis for his claim

For the foregoing reasons, we conclude that clainmant
has met his burden in proving that there is a reasonabl e nedi ca
basis for finding that he does not have mtral valve prol apse as
defined in the Settlenent Agreement. Therefore, we will reverse
the Trust's denial of M. Cust's claimfor Matrix A-1, Level |

benefits.
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AND NOW on this 13th day of Novenber, 2007, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat the final post-audit determ nation of the AHP
Settlenment Trust is REVERSED and that the Matrix A-1, Level 11
claimsubmtted by claimant Richard C. Gust is GRANTED. The
Trust shall pay such benefits in accordance with the Settl enent
Agreenent and Pretrial Order No. 2805.

BY THE COURT:

[s/ Harvey Bartle II|

C J.



